Is there an obligation to obey the law?

Abstract.  This paper critically assesses Ronald Dworkin’s argument that there is a general obligation to obey the law, and that it is an associative obligation, akin to obligations of family or friendship.  

I begin by drawing some distinctions between different ways laws might be thought to affect the reasons for action we have.  I then set out Dworkin’s argument for the claim that the duty to obey the law is an associative obligation, and explain the kind of reason for action that argument implies laws give us.  Dworkin’s argument entails that a basically just society’s laws always provide those subject to them with a reason to obey, though it may be outweighed by other reasons.  

I argue, against Dworkin, that political associations do not relevantly resemble those associations, like families and friendships, that give rise to genuine associative obligations, and that Dworkin misidentifies the kind of reason for action an authoritative directive generates.  

I defend, instead, a Razian account of the duty to obey, and spell out the complex kind of reason that account takes laws to provide.  While this Razian argument offers support for only a very weak conception of the obligation to obey the law, I argue that this conception is nonetheless attractive.

In Law’s Empire, Ronald Dworkin sets up the following problem:  a political authority, or state, is in the business of ensuring compliance with its dictates by means of the official use of coercive power.  A state is morally legitimate only if it is justified in using coercion as a means of ensuring compliance with its laws.  But, Dworkin insists, the use of such coercion is justified only if there is a general moral obligation to obey the law.  Thus any argument for the legitimacy of the state must demonstrate the existence of a general obligation to obey the law.

Dworkin argues that there are at least possible legitimate states, because there are attainable circumstances under which such an obligation would obtain.  The obligation to obey the law is, according to Dworkin, an “associative” obligation.
  He defines associative obligations as “special responsibilities social practice attaches to membership in some biological or social group, like the responsibilities of family or friends or neighbors.”
  They are, on Dworkin’s view, moral obligations:  they provide moral reasons for action.  Part of the task of this paper will be to identify exactly what kind of moral reason Dworkin takes laws to generate.  I will argue that Dworkin, by categorizing the obligation to obey the law as an “associative” obligation, misidentifies the kind of moral reason given to us by laws, and in particular, the relationship of that reason to our other moral reasons.  I will defend, instead, a version of Joseph Raz’s account of the kind of reasons authoritative directives give us for acting, and offer a Razian account of the duty to obey the law.  

Richard Wasserstrom identifies three positions that might be adopted concerning the character of the obligation to obey the law, which I’ll take as a jumping-off point:

(1)  One has an absolute obligation to obey the law; disobedience is never justified.  (2)  One has an obligation to obey the law but this obligation can be overridden by conflicting obligations; disobedience can be justified, but only by the presence of outweighing circumstances.  (3)  One does not have a special obligation to obey the law, but it is in fact usually obligatory, on other grounds, to do so; disobedience to the law often does turn out to be unjustified.

The relation between the supposed duty to obey and our other moral reasons expressed by (1) is imprecise.  (1) is clearly too strong if it implies that obedience to the law is always obligatory, even when the law demands conduct that is unquestionably immoral.  It cannot be the case that turning in a runaway slave in the pre-Civil War U.S. was morally required,
 or that harboring a Jew in Nazi Germany was morally forbidden.  But if (1) is merely claiming that one has an absolute moral obligation to obey those laws that demand actions which one is morally obligated to perform, it seems tautological:  of course we are morally obligated to do what we are morally obligated to do.  

(2) suggests a clearer relation between the obligation to obey the law and our other moral obligations.  According to (2), the existence of a law always provides a moral reason to act as the law demands, and this reason must always be taken into the balance of reasons when deciding what to do.  But the obligation to obey the law need not generate a winning reason to act as the law demands, because other moral reasons might outweigh it.  On this account, the law requiring the turning-in of runaway slaves provided a moral reason to turn in slaves, but a reason that could (and probably would) be outweighed by other moral reasons (such as reasons not to act on prejudices, or reasons to help those in need, or reasons to save lives when possible).  

(3) suggests that our obligation to obey the law rides on the back of other moral reasons, and that we have such an obligation only if these other moral reasons obtain.  The obligation to obey the law, in other words, does not provide an independent moral reason of the same order as our other moral reasons, to be weighed against them.  Rather, it gains its weight only from their weight.  Even this dependence relation can take several different forms.  The existence of a law makes least difference to our moral obligations if it simply reflects obligations we had before the passing of the law.  The law against committing murder is one such example.  It would be perverse to say that the existence of a law against murder makes any difference to what we, who are subject to it, ought morally to do.
  

Many laws may however make a difference to what we ought morally to do by means of providing guidance.  Safety regulations provide an important and wide-ranging example of this.  Laws controlling drug and health-care quality, setting safety standards for cars, establishing traffic regulations, and regulating many other areas of our lives make use of expert knowledge not available to most people.  Of course, what the best course of action is in a particular case—how fast to drive on a particular road, or which medicines to give to a sick child—does not depend on the existence of the law; in this case, as in the more straightforward case of murder, the law should reflect the reasons that apply anyway.  But it is arguable that we sometimes have a moral obligation to obey laws based on expertise, instead of acting directly on our evaluation of the reasons those laws should reflect.  This may be because our actions are more likely to correspond to the balance of moral reasons if we follow the law than if we rely directly on our own judgment.  If this is sometimes the case, then the law has made a difference to what we ought to do; for now it is sometimes true that we ought to obey the law, regardless of which course of action we should have taken in the absence of it.
, 
  

Joseph Raz has defended something like this account of the obligation to obey the law.  The precise relationship it suggests between the moral reasons generated by laws of this sort and our independent moral reasons is a complex one, and I will have more to say about it later on.  For the time being, I should note that on this account, it will never be the case that a law generates a new moral reason to do something that obviously conflicts with the balance of our other moral reasons.  This is because a law can generate a new moral reason on this account only if we are more likely to conform to the balance of other moral reasons by obeying the law than by acting on our own judgment.  This account would therefore characterize the case of the runaway slave or the Jew in Nazi Germany differently from account (2), discussed earlier.  According to (2), the existence of the law provided a reason to conform our actions to the law—and thus a reason with some weight, although it could be outweighed by other moral reasons.  On the Razian account, a law that clearly runs counter to our independent moral reasons provides no moral reason at all to conform.

I will argue that Dworkin’s characterization of the obligation to obey the law as an “associative obligation” classifies that obligation as of the kind described by (2) above.  That is, Dworkin thinks that the existence of a law in a true political community
 gives us a moral reason to perform (or refrain from performing) the act the law prescribes (or prohibits) that we did not have before the existence of the law, and that should be balanced against our other moral reasons.  This is suggested by the way in which Dworkin sets up the question of political obligation at the outset.  He declares himself to be answering the following questions:

Do citizens have genuine moral obligations just in virtue of law?  Does the fact that a legislature has enacted some requirement in itself give citizens a moral as well as a practical reason to obey?  Does that moral reason hold even for those citizens who disapprove of the legislation or think it wrong in principle?


Dworkin argues, negatively, that other leading candidates for establishing the obligation to obey the law fail to do so, and positively, that his own conception of that obligation as an associative obligation solves the problems that the other candidates encounter.


Dworkin considers three alternative explanations of the duty to obey the law:  the argument from tacit consent, the duty to support just institutions, and the argument from fair play.  He objects to the first of these that 

[c]onsent cannot be binding on people, in the way this argument requires, unless it is given more freely, and with more genuine alternate choice, than just by declining to build life from nothing under a foreign flag.

Any defense of political obligation must be able to explain how we can be bound even by laws to which we did not consent, and with which we do not agree.  Rawls’ appeal to the duty to support just institutions does not depend on consent, but, Dworkin contends,

[this duty] does not tie political obligation sufficiently tightly to the particular community to which those who have the obligation belong; it does not show why Britons have any special duty to support the institutions of Britain.

The argument from fair play offers a possible explanation of why we have particular obligations to our own political communities, without relying on an appeal to the notion of consent.  According to that argument, 

if someone has received benefits under a standing political organization, then he has an obligation to bear the burdens of that organization as well, including an obligation to accept its political decisions, whether or not he has solicited these benefits or has in any more active way consented to these burdens.

But, Dworkin notes, the fair play argument assumes “that people can incur obligations simply by receiving what they do not seek and would reject if they had the chance.”  And this, taken as a general principle, seems unreasonable.

Dworkin’s goals for his conception of political obligation are now clear:  that conception must, firstly, explain the special duty we owe to our own political communities, and, secondly, explain how we can have such duties despite the fact that we do not consent to them.  His suggestion that political obligation is a kind of associative obligation—akin to obligations of family and friendship—seems, then, a natural one.  After all, those kinds of associative obligations seem neatly to satisfy Dworkin’s two conditions:  they represent special responsibilities to (members of) particular groups of which we are members, and we are bound by them despite the fact that we usually do not (meaningfully) consent to them.  

However, the fact that other associative obligations meet the conditions which the obligation to obey the law must meet in order to represent a real obligation does not in itself constitute evidence for the associative nature of political obligation.  It merely establishes that if political obligation can be shown to be a species of associative obligation, it will meet Dworkin’s two conditions.  Dworkin therefore seeks to describe political communities in such a way as to persuade his reader that the obligation to obey the law to which they purport to give rise is associative in nature.  I believe that political communities do not give rise to an associative obligation to obey the law, because they differ in important respects from more standard sources of associative obligations, like family relations and friendships.  Furthermore, I think that an investigation of these differences will show that the kind of reason for action a law gives us is not the same as that given to us by duties of family and friendship.  


Dworkin’s method of argument is essentially descriptive.  (He calls his method “interpretive,” because it relies on a description, not of how associations (political and otherwise) actually do function in our lives, but how we think they should function.)  He first describes those characteristics that he thinks belong to any “true” association or community:

(i) the group’s obligations must be regarded as “special, holding distinctly within the group;”

(ii) they are “personal”—running between individual members of the group;

(iii) they “[flow] from a more general responsibility of concern for the well-being of others in the group;” and

(iv) this concern must be “ an equal concern for all members.”

According to Dworkin, a community that exhibits these four characteristics gives rise to associative obligations.  He then describes a possible (he hopes, recognizable) type of political community that he thinks shares these four characteristics: a type of state he calls a “society of principle.”
  There is therefore at least a possible state, he argues, in which there exists a general moral (associative) obligation to obey the law.  “[T]he best defense of political legitimacy—,” he concludes,

…is to be found not in the hard terrain of contracts or duties or justice or obligations of fair play that might hold among strangers, …but in the more fertile ground of fraternity, community, and their attendant obligations.  Political association, like family and friendship and other forms of association more local and intimate, is in itself pregnant of obligation.


Perhaps because of the descriptive nature of his project, Dworkin does not provide arguments in support of his claim that a “true” community must display the four characteristics he gives.  Perhaps he thinks that these characteristics are ones that everyone will on reflection recognize as belonging to any true community—one that can give rise to associative obligations.  I am not convinced that this is the case, but whether it is will not interest me here.  Of greater concern is the fact that Dworkin gives no account of how it is that true communities give rise to these special kinds of obligations.  Most people would agree with Dworkin that, at least in the case of family and friends, we do have such special obligations.  In order to determine whether the more distant relationships inherent in a political community give rise to obligations of the same type, we should investigate why we think there are such obligations in the more “intimate” case, and whether this reasoning can account for political obligations as well.


Many moral obligations are non-consensually incurred.  We have moral obligations not to kill, to help those in need, to treat others with respect, and so on whether we want them or not.  Some moral obligations are “special” in the sense that they are duties we have towards particular people:  duties imposed on us by contracts or by promises represent prominent examples.  The conceptually strange thing about associative obligations, as Dworkin’s argument rightly suggests, is that they are both non-consensual and “special.”  It is this combination that requires an explanation.  Why do we think we have special obligations resulting from our family relationships and friendships, obligations that we do not choose to incur?  

A satisfactory defense of such obligations would require a different paper altogether, but I think their intuitive force can be explained easily enough.  Firstly, family associations and friendships are, unless they are recurrently abusive, intrinsically valuable.  They form an important part of what makes our lives worth living.  Secondly, loyalty is constitutive of these relations, and loyalty is expressed through the fulfillment of special obligations.  As. Scanlon notes, the value of friendship (and family) does not, primarily, give us reasons to make more of what’s valuable; rather, it gives us reasons to structure our interactions with our friends (and family) in ways that are expressive of the value of these associations:  that express loyalty, attention, concern, and so on.
  

Several things follow from this characterization of such associations.  Firstly, we are bound by the obligations of loyalty generated by these associations even when failing to fulfill our obligations will go undetected.  This is because it is not only the consequences of a disloyal act that undermine a family or friendship, but the disloyal act itself.  This is what it means to say that loyalty is constitutive of such relations.  Secondly, we might, for the sake of the value of family association or friendship, perform an action that we know will bring such an association to an end.  For example, if my friend is in an abusive relationship, I might be required by the duty of loyalty to report the abuse to the police, because I know that my friend’s life depends on my doing so.  I may be required to do so even if the inevitable result is that she feels betrayed, and no longer wants to be my friend.

Thirdly, obligations arising from family associations or friendships are of type (2) discussed above:  they generate moral reasons for action that are independent of our other moral reasons, and that weigh against those reasons when they conflict.  Thus if I am bound by the requirements of friendship to do something which would otherwise be immoral (if, for example, I have to tell a lie to protect my friend’s interests), this provides a moral reason to do it, although it may not be a winning moral reason.  This is true because the value of a friendship or of a family relationship is independent of its instrumental role in helping me comply with those moral reasons.
  

Dworkin’ discussion indicates that he would also classify associative obligations as obligations of this sort.  He takes family obligations as an example, and explores what happens to such obligations when they come into conflict with the requirements of justice.  He considers the following example:

Suppose that a culture accepts the equality of the sexes but in good faith thinks that equality of concern requires paternalistic protection for women in all aspects of family life, and that parental control of a daughter's marriage is consistent with the rest of the institution of family.

As I have, Dworkin notes that the family association must display a minimum level of justice before it is taken to be of value at all:

If that institution is otherwise seriously unjust ... we will think it cannot be justified in any way that recommends continuing it.  Our attitude is fully skeptical, and again we deny any genuine associative responsibilities….

But if that threshold is met, Dworkin argues, then the obligations of family generate real moral reasons, even if these reasons conflict with the independent demands of morality.  He writes:

Suppose, on the other hand, that the institution's paternalism is the only feature we are disposed to regard as unjust.  Now the conflict is genuine.  The other responsibilities of family membership thrive as genuine responsibilities.  So does the responsibility of a daughter to defer to parental choice in marriage, but this may be overridden by appeal to  freedom or some other ground of rights.  The difference is important:  a daughter who marries against her father's wishes, in this version of the story, has something to regret.  She owes him at least an accounting, and perhaps an apology….

The father’s directive, in this case, is characterized by Dworkin as reason to be weighed into the balance with our other moral reasons.  

Dworkin concludes that our political obligations should function in our process of moral reasoning in the same way.  Even his “society of principle” is not necessarily a just community:  “it may violate the rights of its citizens or citizens of other nations in the way we just saw any true associative community might.”
  But provided that the political community is not “thoroughly and pervasively unjust,”
 its law gives us some reason to perform acts which we would otherwise consider immoral—reasons which may be outweighed, but which nonetheless, at the very least, give us cause for regret.


Is this right?  It seems at least counterintuitive.  The fact that the U.S. government passed a law requiring that all citizens aid in the apprehension of runaway slaves
 did not in itself provide any moral reason for doing so
—not even a moral reason that could be outweighed by our other moral reasons.
  This intuition can, I think, be more systematically explained.  Let’s reconsider the two features of family relations and friendships by means of which I explained their disposition to give rise to associative obligations.  Firstly, these kinds of relations are intrinsically valuable, and thus do not derive their value from any instrumental role they play in helping us conform to moral reasons.  Secondly, these relations are constituted by the requirement of loyalty which gives rise to associative obligations.  Associative obligations arising from family relations and friendships are primarily reasons to act out of loyalty, regardless of the broader consequences of that action for the association:  that is, even when the act is on other accounts immoral, even when a disloyal act would have no extraneous bad consequences, and sometimes even when a loyal act may result in the dissolution of the association.  Political associations display none of these characteristics.  


What makes political associations valuable—something we have reasons, including moral reasons, to promote?  It seems unlikely that their value can be explained along the same lines as the value of family associations and friendships.  It is certainly easier to imagine a person living a meaningful and fulfilling life that is apolitical than to imagine a person living such a life without any close personal ties to family or friends.  We take part in political associations not chiefly because of their intrinsic value but because they are useful in making our lives much better than they would otherwise be.  It is a natural thought that governments and their laws are legitimate only if they in some way serve the interests of the governed.  Political associations give rise to obligations only if they are instrumentally valuable.  

Moreover, political obligation is not primarily an obligation to act out of loyalty; rather it is a duty that derives from the duty to pursue those goods which political associations are instrumental in attaining.  The wrongness of a violation of a political obligation cannot therefore be explained by reference to the demands of loyalty, for the value of political associations can survive undiscovered disloyalties in a way that family relations and friendships cannot.  The question is whether they can continue to fulfill their instrumental function when political obligations are not upheld.  Because the instrumental value of a political association is the source of political obligations, we would never be required by political obligation to perform an act that would result in the dissolution of the association.

Let’s pause to take stock of where we stand.  I have argued, against Dworkin, that the obligation to obey the law cannot be explained as an associative obligation, because it lacks those features that explain the disposition of family associations and friendships to give rise to associative obligations.  To reinforce this point, I have traced differences in the sources of associative obligations and political obligations through to differences in the kinds of acts these obligations might require of us.  I have cited as further evidence of the dissimilarity between the obligation to obey and associative obligations the intuition that a law requiring an unjust act does not in itself give us any moral reason to perform the act, even if the law is issued by a government that is generally-speaking just.  The moral reasons generated by political obligation are not, like associative obligations, of type (2) described earlier:  moral reasons that are independent of our other moral reasons, and are to be weighed into the balance of reasons when we decide how we ought to act.  Rather, moral reasons generated by political obligations are of type (3):  they ride on the back of our other moral reasons.  An analysis of the kind of moral reason a law gives us for acting will explain why this is so.  In what follows, I draw on the work of Joseph Raz.

Raz has defended, as I do above, a service conception of legitimate political authority, according to which the primary function of political authorities is to serve the interests of the governed.  Raz writes that “the first precept of a legal theory is that law is practical, that its essential function is to play a role in its subjects’ reasoning about what to do.”
  This function is fulfilled when a political authority “helps [its subjects] act for the reasons that bind
 them.”
  Raz explicates this plausible claim by means of three normative theses about the legitimacy of political authorities.  The normal justification thesis represents a fairly straightforward statement of the service conception of legitimate authority.  According to it,

the normal way to establish that a person has authority over another person involves showing that the alleged subject is likely better to comply with reasons which apply to him (other than the alleged authoritative directives) if he accepts the directives of the alleged authority as authoritatively binding and tries to follow them, rather than by trying to follow the reasons which apply to him directly.
 

The dependence thesis states:

all authoritative directives should be based on reasons that already independently apply to the subjects of the directives and are relevant to their action in the circumstances covered by the directive.
  

It seems a natural step from the normal-justification thesis to the dependence thesis.  As Raz points out,

[i]f the normal and primary way of justifying the legitimacy of an authority is that it is more likely to act successfully on the reasons which apply to its subjects then it is hard to resist the dependence thesis.  It merely claims that authorities should do what they were appointed to do.


Raz’s final thesis is the pre-emption thesis, which explains the practical role an authoritative directive is to play in our reasoning process.  It states:

the fact that an authority requires performance of an action is a reason for its performance which is not to be added to all other relevant reasons when assessing what to do, but should exclude and take the place of some of them.

The pre-emption thesis rejects what Dworkin asserts:  namely, that the reason for action provided by the obligation to obey the law is a reason to be added into the balance of our other reasons when we decide what to do—that is, a reason of type (2).  I will argue, following Raz, that the pre-emption thesis follows necessarily from the dependence thesis, and that the service conception of legitimate authority, which I endorsed above, therefore entails that the obligation to obey the law must be of type (3) discussed at the outset of this essay, not, as Dworkin’s argument suggests, of type (2):  it is a reason that gains its weight from our other moral reasons.


The question at issue is this: what kind of reason for action does a legitimate authoritative directive give us?  How does it fit in with the other reasons which feature in our decision-making process, and how does it serve to make us more likely to conform with the balance of reasons as a whole?


To understand and begin to answer this question, we must first understand the complex structure that Raz thinks reasons have.  He points out that when we are faced with a decision in which we have good reasons for doing either of two (or more) conflicting things—we tend to resolve the conflict by determining the relative “weight” of the reasons pointing in each direction and opting for the “weightier” choice—the direction in which the “balance of reasons” tips.
  This suggests that all reasons have, so-to-speak, the same ‘units,’ that they may all be weighed against each other.  Raz, however, argues that reasons do not have such a simple, one-tiered structure—that this view of reasoning fails to explain our response to several important kinds of decisions people make.


Raz drives home the intuitive need for a more complexly structured understanding of the way reasons function in our decision-making process by appealing to recognizable examples.  Parents, he points out, feel torn when their children act against their instructions but do the right thing on the balance of reasons.  That is, they do not feel that their instructions are to be taken as simply another reason against performing a forbidden action—a reason which may be outweighed in the end by the reasons in favor of the action—so that in the end the child did no wrong in doing as he did.  Rather they feel both that the child was on some level ultimately wrong (and thus deserving of blame) not to have obeyed his parents’ orders, which should have been taken as the final word on the matter, and on another level ultimately right (and thus deserving of praise), because his action was, in the end, the right thing to do.


This easily recognizable parental response is evidence, Raz maintains, of the need for a multi-tiered structure of reasons.  Raz calls ordinary reasons for acting, which we balance against other ordinary reasons for acting when reaching a decision, “first-order reasons.”  They are, quite simply, reasons to perform or not to perform a certain action.  He explains that parents (in the role of an authority over a child), on the other hand, see their instructions to the child as a “second-order exclusionary” reason for acting.  Raz defines a second-order reason as “any reason to act for a reason or to refrain from acting for a reason.”
  Exclusionary reasons make up the second half of this group:  they are reasons for not acting for certain other reasons.  


Unlike first-order reasons, exclusionary reasons are not to be weighed into the balance of reasons when determining what to do, but serve rather to replace all or some of the first-order reasons that form the balance of reasons.  In the child’s case, the parents wish him to accept their instructions as the final word on the question of whether an action is to be performed, replacing his own conclusions on the balance of reasons, rather than as an additional reason weighing against the performance of the action in question.  The reason parents want their directions to be understood as reasons of this sort is because they think their own assessment of the balance of reasons concerning a particular action of their child’s is more likely to be right on the merits of the case than their child’s assessment of the applicable reasons.


This example illustrates the form of reason Raz thinks authoritative directives in general take, and is therefore a useful lens through which to examine how his three theses are intended to establish authoritative legitimacy.  According to the dependence thesis, legitimate authoritative directives should be based on the same reasons that would have applied to the subjects of the directive independently, in the absence of the authority.  In the case of the parents’ instructions this is so because the parents have based their instructions to their son on an assessment of the reasons that apply to his actions in any case.  Their reasons for, say, telling him not to open the door for strangers are the same as his would be if he were in a position to judge them accurately.  This is where the normal-justification thesis comes in: the fact that justifies the parents’ instructions—that makes the parents a legitimate authority over their child—is that they are more likely to reach a correct conclusion about how the child should act based on the reasons that apply to him than he is.  He is therefore more likely to conform with the balance of reasons by taking their directive as the only reason for his action than by acting on the reasons that apply to him directly.


Thus, according to the pre-emption thesis, the child should take his parents’ instructions not as an additional reason to be added to the balance of reasons, but as a reason that excludes and replaces the first-order reasons on which it is based.  The dependence and normal-justification theses should make clear why this is necessarily true.  Since the condition of the dependence thesis is that the parents’ instructions be based on an evaluation of the balance of reasons, counting them as an additional reason to be added into the balance would be to counting the reasons underlying the parents’ instructions twice.  To avoid double-counting, consideration of the instructions as a reason must exclude the reasons on which it is based from consideration altogether.  Furthermore, the parents’ authority is justified by the normal-justification thesis precisely because their child is more likely to conform correctly to the balance of reasons by following their instructions than by acting on his own evaluation of the balance of reasons.  Again, this means that he should treat his parents’ instructions as replacing the balance of reasons in his decision-making process.

Raz’s three theses offer an account of the prima facie obligation to obey the law that explains why such an obligation gives us no reason at all to comply with a law that is obviously unjust:  that is, that obviously fails to correctly represent the balance of moral reasons it was intended to reflect.  Because laws are legitimate only if we are more likely to conform to the balance of independent reasons by following them than by acting on those reasons directly, laws which obviously fail to fulfill this function for someone are not the source of any obligation at all. 

I find Raz’s account of the obligation to obey the law persuasive, but take it to imply that the question of whether a particular authoritative directive gives rise to an obligation to obey must be addressed on a case-by-case basis.  This is a fairly weak interpretation of authoritative legitimacy.  Because different people in different situations have access to different information, an authority figure or authoritative institution may on this view be legitimate for some people subject to its power but not all.  Even a single person may at certain times, be legitimately bound by an authority and at other times, not bound by it.  Worse than this, a single authoritative directive may sometimes bind and sometimes fail to bind an individual, depending on the particular situation.

Does this vision of authoritative legitimacy have to justify a chaotic state, in which no one consistently obeys the laws, and everyone decides for himself whether the law applies to him?  Probably not.  For one thing, as I argued above, we do rely heavily on the government to guide our judgment on a whole variety of practical questions.  Governments ensure their usefulness to us not only by providing expertise, but also, and just as importantly, by playing an essential coordinative role.  Moreover, I do not think it follows from the checkerboard nature of the obligation to obey that, as Dworkin feared, no government is justified in using coercive means to ensure compliance with its directives.  It would be better if no person who did not have a moral obligation to obey the law was punished for disobedience or coerced into obedience.  But a system of law enforcement which tried to evaluate each violation of the law on a case by case basis to see whether an obligation to obey existed or not has foreseeably much greater costs than a generalized system of law enforcement.  This is in part because of the imperfect availability of information about people's knowledge and soundness of judgment, and in part because of the tendency of officials to be swayed in their assessment of violators by biases and morally irrelevant factors.

What does follow from the Razian account, in contrast to Dworkin’s, is that I am never justified in obeying the law in a particular case when I know that in doing so I will have done something that is wrong on the balance of independent reasons.  In this way, the Razian account of the obligation to obey avoids another critical problem facing many accounts of political obligation, including Dworkin’s:  that of the apparent conflict between authority and autonomy.  Anarchist R.P. Wolff writes:

there can be no resolution to the conflict between the autonomy of the individual and the putative authority of the state.  Insofar as a man fulfills his obligation to make himself the author of his decisions, he will resist the state’s claim to have authority over him.  That is to say, he will deny that he has a duty to obey the laws of the state simply because they are laws.  In that sense, it would seem that anarchism is the only political doctrine consistent with the virtue of autonomy.

Dworkin declares himself to be answering the question:  “Do citizens have genuine moral obligations just in virtue of law?”, and he answers it in the affirmative.  Raz, more convincingly, answers it in the negative.  But it does not follow from this conclusion, as both Dworkin and Wolff suppose, that there can be no legitimate political authority.
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� As fugitive slave laws of 1793 and 1850 demanded.


� Of course, the existence of the law may make a difference in other ways—it may, for example, justify punishment of offenders by the state.


� The existence of a law prescribing or prohibiting a certain course of action may well make a difference to what we ought morally to do independently of our other moral reasons for the simply reason that disobedience to the law can often have (morally) undesirable consequences (such as incurring undeserved punishments, or influencing others to disobey laws when they should not).  For the remainder of this essay, I will take this important qualification as understood.


� There are other significant ways in which the existence of a law can make a difference to what we ought to do even if the reason generated by the law is dependent in a sense on our independent moral reasons (e.g., in solving coordination problems).  


� At least, a true political community that meets certain basic standards of justice, as I will discuss later on. 


� Dworkin, p. 190 (my emphasis).


� Ibid., pp. 192-193.


� Ibid., p. 193.  


� Ibid., p. 193-194.


� Ibid., pp. 199-201.


� See ibid., pp. 211, 213-215.


� Ibid., p. 206.


� Scanlon, T.M.  What We Owe To Each Other, Cambridge, MA:  Harvard University Press (Belknapp), 1998, pp. 88-90.


� Of course, some relationships of this sort, notably, the parent-child relationship, serve this instrumental function as well—when a parent tells a child how to behave, her instructions carry force because they will help the child comply with the reasons that applied to it anyway.  In this case, as I will argue, the child’s obligation to obey is not an example of an associative obligation (of the kind I’ve been discussing) but much more closely resembles the obligation to obey the law.


� Dworkin, p. 205.


� Ibid.


� Ibid.


� Ibid., pp. 213-214.


� Ibid., p. 203.


� See the Compromise of 1850.


� I set aside, as earlier, reasons resulting from the threat of punishment and other negative consequences of the discovery of the act of disobedience.


� Dworkin could characterize the pre-civil war United States political community as “thoroughly and pervasively unjust,” but then, on Dworkin’s account, it would follow that there was no duty to obey the any just laws issued by that government.  (He might be more inclined to take this option in the case of Nazi Germany.)


� We may be morally required to perform such an act on other grounds.


� Raz, Joseph.  “Facing Up: A Reply,” (hereafter, “Facing Up”) Southern California Law Review , 62 (1989), pg. 1153.


� I think Raz employs the formulation “reasons which bind us” interchangeably with the phrase “reasons which apply to us” (see dependence, normal-justification theses, below).
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� Ibid., pg. 55.
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� See Raz, Joseph, Practical Reason and Norms, Oxford:  Oxford University Press, 1990, pg. 35.
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� I should note (as Raz does) that not all valid exclusionary reasons take the form described by Raz’s three theses.  (Promises, for example, generate exclusionary reasons of a different sort.) 


� Wolff, R.P.  “The Conflict between Authority and Autonomy,” in Authority, edited by Joseph Raz, New York:  New York University Press, 1990, p. 29.








[The above endnotes are, for the most part, bibliographical in nature.  With the exception of a handful of them, which I might mention or summarize briefly when presenting, they would not be included in a presentation of the paper.]
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