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Chapter 9

Preventive War and the Killing of
the Innocent

Jeff McMahan

The‘Bush Doctrin€

The United Nations Charter prohibits states to use force against other states except
in ‘individual or collective self-defence if an armed attack occurs'.! In the past, it
may have seemed reasonableto insist that permissible defence must await the actual
occurrence of an armed attack. Because war is usually disastrous for all concerned
andto be avoided if at all possible, and because successful defence has often been at
least possible against a military attack, it may not be imprudent for a state
threatened with attack by another state to make every effort to avoid war by
diplomatic means and thus to defer military action until its adversary actually
strikes the first blow. It is aso possible to deter the attack by threatening the
potential aggressor both with military defeat and with the destruction, if war occurs,
of assetsthat the aggressor values—for example, in the case of atyrannical regime,
military assets on which it dependsfor control of its own popul ation.

But terrorist threats that many states now face cannot be dealt with in these
traditional ways. Traditional forms of military defence are ineffective, indeed
irrelevant, in confronting threats from small bands of terrorists operating covertly,
often within the cities of those they hope to intimidate and coerce. And because
terrorists often operate independently of targetable military or political centres and
usually are not representative of any clearly identifiable or delimited group, they are
not easily deterred by threats of reprisal, retaliation, or destruction of valued assets.
Thus, where terrorist threats are concerned, deterrence is difficult, and once ‘an
armed attack occurs', itisalready toolatefor ‘individual or collective self-defence’.

Concernssimilar to these were expressed in aspeech given by GeorgeW. Bush at
West Point in June 2002. On that occasion, Bush asserted that ‘ the war on terrorism
will not be won on the defensive. We must take the battle to the enemy ... and
confront the worse threats before they emerge’? The Bush administration’s
rejection of UN doctrine was stated even more explicitly in its National Security
Strategy, issued in September 2002:

Given the goals of rogue states and terrorists, the United States can no longer solely rely
on areactive posture as we havein the past. Theinability to deter a potential attacker, the
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immediacy of today’s threats, and the magnitude of potential harm that could be caused
by our adversaries’ choice of weapons, do not permit that option. We cannot let our
enemies strike first. ... For centuries, international law recognized that nations need not
suffer from an attack before they can lawfully take action to defend themselves against
forces that present an imminent danger of attack. Legal scholars and international jurists
often conditioned the legitimacy of preemption on the existence of an imminent threat —
most often a visible mobilization of armies, navies, and air forces preparing to attack. ...
Wemust adapt the concept of imminent threat to the capabilities and objectives of today’s
adversaries. Rogue states and terrorists do not seek to attack us using conventional means.
They know such attackswould fail. Instead, they rely on acts of terror and, potentially, the
use of weapons of mass destruction — weapons that can be easily concealed, delivered
covertly, and used without warning. ... The greater the threat, the greater the risk of
inaction — and the more compelling the case for taking anticipatory action to defend
ourselves, even if uncertainty remains as to the time and place of the enemy’s attack. To
forestall or prevent such hostile acts by our adversaries, the United States will, if
necessary, act preemptively.3

The doctrine advanced in this document — which has become known as the ‘Bush
doctrine’ — was soon acted on in March 2003, when the USA launched its second
war against Iraqg, thistime explicitly claiming self-defence asajustification.

The National Security Strategy states that legal scholars have ‘often’ made the
legitimacy of pre-emption conditional on the presence of an imminent threat,
thereby implying that legal scholars have sometimes accepted that pre-emptive
attack can be legitimate even in the absence of an imminent threat. But thisis a
distortion, both factualy and conceptually. The debate in contemporary
international law concerns whether even an imminent threat justifies the resort to
force. For many legal scholarstake the implication of Article 51 of the UN Charter
at face value, and therefore contend that pre-emption is never legitimate.

To see how the administration’s claim involves conceptua distortion, we must
note some familiar distinctions. The use of force to repel an attack in progressis
defence, simpliciter: no qualifier isrequired. Defenceis self-defence when the agent
that repels the attack is also its target, and other-defence when the agent is a third
party acting to repel an attack against another. The use of force to prevent an
imminent attack is pre-emptive defence. And the use of force to prevent aperceived
future threat that is not imminent is preventive defence. A war initiated in
preventive defenceisapreventivewar.

As noted, the dispute in international law is about whether pre-emptive defence
can bejustified. It isuncontroversial that preventivewar isillegal. It isunsurprising,
therefore, that the authors of the National Security Strategy present themselves as
‘adapting’ the notion of imminence to contemporary conditions, thereby enabling
themselves to declare that the USA will ‘act pre-emptively’ to threats of attack that
are uncertain ‘as to ... time and place’. They are, in short, asserting a right to
preventive defence under cover of the less contentious category of pre-emption. As
thelegal scholar Kimberly Kesser Ferzan rightly observes, they are not revising the
notion of imminence, but instead repudiating its significance.* This emerged quite
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clearly in a speech given by Vice President Cheney in October 2003 in defence of
the second Irag war. Cheney observed with scorn that ‘ some claim we should not
have acted because the threat from Saddam Hussein was not imminent. Since when
have terrorists and tyrants announced their intentions, politely putting us on notice
before they strike? ® This concedes the obvious point that Irag posed no imminent
threat to the USA, but treatsthat fact asirrelevant.

Jusad Bellum

Whilethe legal status of preventive war is at present uncontroversial, it remains an
open question whether preventive war can ever be justified morally. My concernin
this chapter isto explorethat moral question. My argument will be rather dialectical
in structure, moving back and forth on the question of whether preventive war can
bejust. The conclusion | reach isthat while preventive war can in principle be just,
it is subject to extremely stringent moral constraints that make it only very rarely
justifiable in practice. The arguments will appeal at key points to paralels with
preventive defence by one individual against another, or by a group of individuals
against others within the same society.

Many peoplefeel intuitively that preventive war would be morally justified if the
following three conditions wereto obtain:

1 Thereis compelling evidence that a certain state or organisation will unjustly
attack usat some point inthefuture.

2 Itispossible to eliminate the threat now, but would be impossible to defend
ourselves against it when the attack would occur — or, even if it would be
possible to defend ourselves later, our efforts then would be significantly less
effective or more costly, or both.

3 Peaceful means of addressing the threat have proved (or promise to be)
ineffective.

In considering whether it could be permissible to conduct a preventive attack (that
is, launch a preventive war) in these conditions, most contemporary moralists have
recourseto thetraditional theory of thejust war —in particul ar, the part of the theory
that governsthe resort to war (the doctrine of jus ad bellum). Thefirst and principal
question that just war theory poses is whether the prevention of future aggression
can be ajust cause for war: a just cause being an aim of a type that is capable of
justifying an activity —war — that involves killing and destruction on an enormous
scale. The one aim that, except among pacifists, is universally recognised as a just
cause for war is self-defence against armed aggression. So one crucial question is
whether preventive war can count as an instance of self-defence within the terms of
just war theory. In other words, does preventive defence share the features that
make defence against an actual attack ajust cause for war?
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Thereisgood reason to think that just war theory should recognise the prevention
of future unjust aggression asan instance of self-defence, and thusasajust causefor
war. Thereason isthat thereisaclear senseinwhich all defenceis preventive. One
can defend oneself only against future harm. Thereis no defence against harm that
one has already suffered or that oneisaready suffering. One can, of course, defend
oneself against the continuation of harm that is being caused by an attack in
progress, but it is still only harm that one will otherwise suffer that one can defend
oneself against. Any harm that has aready occurred or is occurring now is a fait
accompli. It seems, indeed, a conceptual truth that successful defence consists in
preventing harm from occurring.

If, however, genuine instances of the prevention of future aggression count as
self-defence in the relevant sense, why have most moral and legal theoristsinsisted
that for the use of force to be justified, there must be an actua attack in progress, or
at least an imminent threat of attack? It is noteworthy that this insistence is not
confined to the use of force by states, but applies also to defensive force by
individuals. Inthelaw, while athreat of imminent attack may justify anindividual’s
resort to force in self-defence, there is no right to use force to prevent attacks that
are not imminent. There have, for example, been various cases in which a woman
with ahistory of being severely beaten by her husband has reasonably believed that
her life would soon have been at grave risk from him unless she killed him in his
sleep. When such women have acted on that belief, they have been denied a
justification of self-defence, even when the court has conceded that their belief was
reasonable.® In order to be legally entitled to that justification, they would have had
to wait until they were actually attacked, or at least until an attack was imminent —
evenif at that point defence might not have been possible.

What, then, is the significance of an actual or imminent attack? The obvious
answer isthat an actual attack providescompelling evidencethat thereisavery high
probability that the attacker will inflict unjust harm, or further unjust harm, unless
stopped; and, though an imminent threat of attack offers weaker evidence and a
somewhat lower probability of future harm, it is nevertheless above the threshold
for meeting the burden of evidence. According to this view, the objection to
preventive war within the theory of the just war is not that there is no just cause, but
that, in the absence of an actual or imminent attack, there isinsufficient evidence to
establish a high enough probability of attack or harm to make the resort to war
necessary and proportionate. When a perceived threat is still speculative, it is
difficult to know or to demonstrate that war is necessary to avert it; and because the
magnitude of the threat has to be discounted for probability, it is also difficult to
establish that the resort to war could be proportionate.

These considerations, however, cannot ground a sharp moral distinction between
self-defence against an actual or imminent attack, and preventive defence. For even
an attack in progress does not make it certain that the victim will suffer harmin the
absence of defensive action. For the sake of illustration, let us focus on cases at the
individual level. Even a person who is in the process of attacking you may be
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incompetent as an attacker, or may suddenly repent, or be incapacitated by vertigo
or the unexpected but excruciating pain of akidney stone. Y our risk of harm from
an attack could be higher even in a case in which there was no actual or even
imminent attack. Here, for example, is a hypothetical case in which the expected
harm (the magnitude of the harm timesthe probability) to you from afuture attack is
very highin the absence of preventative defence.

TheParalysis Case

You have a condition similar to Guillain-Barré Syndrome that will, in about a week’s
time, cause you gradually to become fully though temporarily paralysed. Y our long time
enemy, whom you have suspected of being criminally insane, learns of your predicament
and tellsyou, with amad, maliciousgleam in hiseye, that heintendsto kill you whileyou
are incapacitated. Soon afterwards, you overhear him confiding his scheme to a
confederate, and, on searching his house, you find diary entries in which his plans are
meticulously worked out and in which he notes that he will not be deterred by — indeed,
that he is even self-destructively motivated by — the high probability that he will
afterwards be captured and punished. Foolishly neglecting to take the diary, you go to the
police, but they, on interviewing your enemy, who was once a practising psychiatrist,
become persuaded by him that you are suffering from paranoid delusions as a side-effect
of your condition. There is, moreover, nowhere for you to go: there is only one hospital
that has the life support systems necessary to keep you alive during the period of total
paraysis.

L et us assume that, for whatever reason, there are no other options, such as hiring a
bodyguard, so that preventivekilling seems genuinely necessary to defend your life
from an unjust threat. If so, it seems intuitively that killing your enemy would be
justified.

One reason that individual preventive defence is not a justification in the law is
that in domestic society, the police and the penal system are supposed to render it
unnecessary. If you have reason to fear an unjust attack in the future, you should
seek protection by the police or the courts. Although they too are forbidden to
engagein preventive defence on your behalf, they may seek to deter or torestrainin
certain waysthe person or people who threaten you, and may also make preparation
for your defence should the need arise. Pre-emptive defence, by contrast, may be
legitimate precisely because the imminence of the threat precludes the operation of
these established mechanisms of social protection. But in the Paralysis Case, those
mechanisms havefailed for reasons other than insufficient time.

Another reason why the law prohibits individual preventive defenceisthat it is
aways possible that the potential attacker will repent or change his mind. The law
may seek to extend maximal respect for individual autonomy by allowing every
opportunity for a change of heart. But, as | noted earlier, the possibility of such a
change is present aswell in the case of an imminent attack, and even in the case of
an attack in progress. The difference is one of probability, which normally varies
with the temporal proximity of the threatened harm. But, in principle, the
probability of harm from a non-imminent threat could be greater than that from an
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imminent attack or an attack in progress, and certainly, as | noted earlier, the
expected harm, which isafunction of the magnitude of the harm and the probability
of its occurrence, may be greater from a non-imminent threat than from either an
imminent threat or an attack in progress.

It seems, in summary, that there can be a strong case, in a restricted range of
circumstances, for the moral permissibility of individual preventive defence. And it
seems reasonabl e to suppose that the same kind of case can be made for preventive
war when relevantly analogous conditions obtain in relations between states, or
between a state and aterrorist organisation. The case may be very hard to make, but
that will be because there may yet be ways of addressing the threat other than
resorting to war, or because the probability of future attack isinsufficiently high or
the evidence insufficiently strong. In the language of just war theory, the principal
constraints on preventive war may seem to have more to do with the requirements
of necessity and proportionality than with the requirement of just cause.

Consistency and Consequences

There are, of course, additional objections to preventive war. One is that the
justifications for preventive war as they are actually asserted tend to be overly
permissivein their implications. For example, when the Bush administration sought
tojustify the second war against Iragq asawar of self-defence (aswell asan instance
of humanitarian intervention and an enforcement of an earlier UN resolution), it
appealed primarily to three claims. that Irag possessed weapons of mass
destruction, that it had arecent history of aggressivewar, and that it had indulged in
bellicose rhetoric directed against the USA. But, as critics immediately observed,
all of these claimswere also true, mutatis mutandis, of the USA itself, with the Bush
administration particularly noisy in issuing threats against Irag, Iran and North
Korea. But no one in the administration would have conceded that any of those
states had aright to attack the USA in preventive self-defence. So the challengeisto
formulate conditions in which preventive war is permissible that, when applied
universally, haveimplicationsthat one can accept.”

One response that is open to the Bush administration is to claim that preventive
war is justifiable only when a state must defend itself against a threat of unjust
attack. It could then be argued that whereas Irag, Iran and North Korea pose (or, in
the case of Irag, posed) a threat of unjust aggression, whatever threats the USA
might pose are not unjust or aggressive, but ‘reactive’ (to borrow the term used by
the authors of the National Security Strategy).

It is clearly right that, if preventive war can ever be justified, it can only bein
response to an unjust threat. But this cannot help the Bush administration to
evade a charge of inconsistency, for there are a great many states that have been
victims of unjust American intervention (Cuba, Chile, Guatemala), American
military aggression (Vietnam, Laos, Cambodia), American terrorism (Libya) and
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American-sponsored terrorism (Nicaragua, El Salvador) in recent decades.
Nevertheless, the pious notion that the USA never poses an unjust threat does point
to a second obvious objection to preventive war, which arises from the fact that
Americans are not alone in thinking that whatever threats they face must be
unjust,while any threats they pose must be just. For most citizens of most countries
cherish the same patriotic delusions about their own country. And this means that,
even if we could identify a plausible doctrine of preventive war that would specify
the precise conditions in which such awar could bejustified, the doctrine would be
bound to be regularly misapplied. Acknowledgement of the permissibility of
preventive war would, in practice, as Michael Walzer has argued, be likely to
encourage the initiation of wars wrongly believed or claimed to be necessary for
national self-defence.?

There are thus objections to preventive war that focus on considerations of
consistency and consequences. Although in principle states may occasionaly have
compelling evidence that afuture attack is sufficiently probable to make preventive
war both necessary and proportionate, in practiceit islikely that stateswould appeal
for justification to criteriathey could not rationally universalise and that a genera
acceptance of the permissibility of preventive war would encourage unnecessary
warsor even provide acover for wars of aggression.

Justice

While these considerations are important, they seem to leave out something
significant. Thus far | have been assuming that the significance of present
aggression is merely evidentiary, and therefore that preventive war can be
genuinely defensive and that the prevention of future aggression comes within the
scope of self-defence as a just cause for war. | have been assuming, in short, that
preventive war can in principle be just. But there are objections to that assumption.
Thefundamental problem with defences of preventivewar, such asthat giveninthe
National Security Strategy, that focus on the concerns of the state that perceives a
need for preventive action is that they omit any mention of what the target of
preventive action must have done to makeit morally liableto military attack, so that
it would not bewronged by the use of force against it. If those attacked are not liable
to attack but are innocent in the relevant sense, preventive war may be prudentially
rational, but may not bejust.

It may be helpful in understanding what is at i ssue hereto consider aparallel with
punishment.® One major justification for punishment — perhaps the most widely
accepted and least controversia justification —is that punishment protects innocent
people from further harm by the criminal. One of the major functions of
imprisonment, for example, is to keep criminals away from other people, where
they are unable to cause further harm. One function of punishment, in other words,
ispreventive defence.
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Suppose we were to decide that preventive social defence is the only legitimate
aim of punishment. Suppose, that is, that we were to become convinced that the
other rationales for punishment — those concerned with retribution, deterrence,
reform and so on — are mistaken. Punishment, in our view, would then be entirely a
matter of preventive defence. But it could still be rational to retain our insistence
that punishment is just only when applied to those who have actually committed a
crime. For it could be held that only by committing an actual offence can people
become morally liable to punishment, even when the sole aim of punishing people
would beto protect society from them in the future.

It isnot merely coincidental that the same administration that has claimed aright
to conduct preventive warsis also working to undermine the traditional prohibition
of preventive detention. Y et the sense that preventive detention is unjust remains
pervasive. Itistrue, of course, that thelaw lets certain instances of preventive action
in through the back door even in the absence of agenuinely harmful offence. It does
thisby declaring that certain forms of preparation to commit acrime are themselves
crimes. Thus conspiracy to commit a certain crime may itself be a crime. But even
the conspiracy laws are confirmation of rather than counter-examples to the claim
that certain specific forms of wrongful action are necessary for liability to
punishment. The justification for punishment in any given instance —even when the
sole aim of punishment is preventive defence — has to include more than just
evidence that a future offence is likely. In insisting that there must be an actual
offence, we reveal a concern with more than just the evidentiary significance of the
criminal act.

Suppose that there were certain forms of evidence of future criminal action that
were statistically more reliable than actual instances of criminal behaviour. In the
FutureKiller Case, for example:

we discover arare combination of geneswhose possessors have agreater than ninety-nine
percent probability of becoming seria killers, even after they have been subjected to the
most effective forms of psychiatric and pharmaceutical therapy. Thisgene combinationis
identified in achild of five who has been brought in for testing by his parents because he
already shows a morbid fascination with serial killers, torments animals, bullies his
playmates, keeps a collection of animal bones, and so on. Y et so far he has committed no
actual criminal offense.

Would it be permissible to lock this child up for the remainder of hislifein order to
prevent him from later killing innocent people?°

Some people, perhaps many, will reluctantly concede that this case is an
exception. They will accept that it could be permissibleto keep the child away from
othersif that weretheleast harmful way we could effectively protect ourselvesfrom
the child' s predictable tendency to kill people. Those who take this view would, of
course, be reluctant to accept that to lock the child away would be an instance of
punishment — even if, as we are imagining, the sole function of punishment is
preventive defence. They might instead regard the forced sequestering of the child
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as a case of restraining the dangerously insane. But suppose the child is fully
rational, and indeed unusually clever, which makes him all the more dangerous. Itis
not obvious that a powerful disposition to kill people is necessarily a manifestation
of mental illness. So perhaps it would be better to view preventive action taken
against the child asalifelong quarantine.

But notice that our concern with the labelling of the action reflects an implicit
recognition that there are two general forms of justification for forcibly keeping a
dangerous person away from other people: one that focuses on the overwhelming
necessity of protecting innocent people, and another that appeals to the claim that
the person has done something that makes him morally liable to preventive action.
Thejustification for subjecting aperson to quarantineis normally of the former sort,
while the justification for anything we are willing to call punishment must be of the
latter. If we reject retributivism, the relevant form of liability will not be desert, but
the insistence on some form of liability reflects our sense that anything describable
as punishment must be held to standards of justice, and not merely, asin the case of
quarantine, to standards of utility.

If, therefore, we were to accept that it would be permissible forcibly to keep the
child away from other people, we would have to concede that our treatment of the
child would be in an important sense unjust. It would wrong the child by inflicting
on him a grave and enduring harm to which he had done nothing to make himself
liable, and it would do this as a means of protecting or reducing risks to other
people. The child would beinnocent in the relevant sense; he would, as somewould
say, have done nothing to lose those rights he has by virtue of being aperson. (I will,
at any rate, assume that locking the child away would harm him. It could be argued,
however, that locking him away would actually be best for him, evenif it wouldina
sense be against hisinterests. If he were my child, | would want what would be best
for him. | would want, for his sake, that he not become a murderer. Even putting
asidetheinterests of hispotential victims, | would want him to belocked away.)

When a person commits an actual offence, the constraint against harming him or
restricting his liberty is weakened or removed by his own action. This is what is
implied by the claim that he makes himself liable to preventive action. In the Future
Killer Case, by contrast, the constraint remainsin place but (if it is permissible, all
things considered, to quarantine the child) is overridden by the necessity of
protecting the innocent. (Considerations of proportionality still apply, of course;
thus, while it is perhaps permissible to quarantine the child, it would not be
permissible to kill him, even if killing him promised a higher probability of
preventing him from ever killing anyone. If we were to change the case by
stipulating that the only effective way to prevent the child from killing innocent
peoplewasto kill him, then killing might be proportionate.)

Because our action would be unjust to the child, we would owe him forms of
compensation that would not be owed to those whom we had imprisoned because
they had committed an actua offence. We would, perhaps, be obliged to go to
considerablelengthsto makethe child’ slife asnormal and happy as possible.
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Preventive war rai ses the sameissue of justice that is raised by preventive action
taken against a person who is extremely dangerous but has neverthel ess committed
no actual offence. For it seems that to wage preventive war is to attack those who
are innocent in the relevant sense — that is, who have done nothing to make
themselvesmorally liable to attack.

According to the traditional theory of the just war, what makes a person non-
innocent, or morally liableto attack inwar, isactively posing athreat to others. This
ishow traditional just war theory can assert an equivalence between the category of
the non-innocent and the category of combatants. Combatants are non-innocent
because they are by definition engaged in actively posing a threat to others, while
non-combatants are innocent because they do not pose such athreat. Preventive war
is therefore ruled out by traditional just war theory because those against whom it
would have to be waged do not actively pose athreat. If they did, the war would not
be preventive. Preventive war, in other words, cannot be waged against those whom
the traditional theory of the just war recognises as legitimate targets. Thus Michael
Walzer, the most eminent contemporary theorist in the just war tradition, contends
that if we go to war in responseto ‘ hostility [that] is prospective and imaginary ... it
will always be a charge against us that we have made war upon soldiers who were
themselves engaged in entirely legitimate (non-threatening) activities .11

For reasons | will not rehearse here, | reject the traditional theory’s criterion of
liability.’? | believe that the criterion of liability to attack in war is moral
responsibility for an unjust threat, or, more generally, for any grievance that
provides a just cause for war. According to this view, the objection to preventive
war isthat it is waged against those who are not, at least as yet, responsible for an
unjust threat or other grievance that providesajust cause for war.

Stated in more general terms, the central objection to preventive war isthat it is
necessarily indiscriminate — that is, it is war waged in the absence of legitimate
targets. And the absence of legitimate targets seems to imply the absence of ajust
cause. If there are no threateners, there cannot be athreat. And, unless there can be
actsby statesfor which no oneisresponsibleat all, there can be no just causeif there
isno onewho isresponsiblefor for agrievancethat providesajust cause. Thus, if it
isright that preventivewar, of itsnature, targetsthose who have asyet done nothing
to make themselves liable to attack, it follows, contrary to what | suggested at the
end of the section on jus ad bellum above, that prevention of future aggression
cannot beajust causefor war.

It may seem, therefore, that if thereisajustification for preventivewar, it must be
sought outside the domain of just war theory. It must appeal, for example, to
considerations of consequences. Perhaps preventive war can occasionaly be
justified in a way that parallels the justification for quarantining the boy with a
genetic disposition to kill people. On this view, athough preventive war would
violate a constraint against attacking and killing soldiers and others who had done
nothing to make themselves into legitimate targets, the constraint would be
overridden by the necessity of protecting ourselves from predictable aggression by
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the state these people serve. (There is, however, this difference from the case of
the boy: that many of those attacked in the course of preventive war might not
have been involved in any way in later aggression, even if that aggression would in
fact have occurred in the absence of preventive war. Among the various reasons
why this is so is that there is a high rate of turnover among personnel in the
military.)

If it is right that the justification for preventive war requires overriding the
constraint against deliberately attacking theinnocent in order to avert harmsthat are
as yet speculative or hypothetical, then the burden of justification must be
exceedingly stringent. There are comparatively few forms of evidence, other than
the occurrence of actual aggression, that are sufficient to establish a probability of
future aggression high enough to warrant overriding the constraint against
launching a military assault against innocent people. Thisis especialy clear when
we also take into account the effect that an instance of preventive war, and the
efforts to legitimise it, might have in weakening respect for the principles and
conventionsthat constrain the resort to war.

Liability and Risk

The case against preventive war is strong. | have presented arguments that purport
to show that preventive war is opposed by considerations of justice, and, in many if
not most cases, by considerations of consequences as well. Yet | think we should
reconsider the claim that preventive war is necessarily indiscriminate, and therefore
unjust. The argument for that claim appealed to an analogy with the Future Killer
Case. And many cases at theinternational level may indeed be rel evantly analogous
to that. But there are other cases at theindividual level in which preventive defence
seemsjustified and does not seem to be unjust — casesin which it does not seem that
the constraint against attacking the innocent holds, but is overridden by
considerations of consequences. For, in these cases, the individual attacked in
preventive defenceisnot innocent in the relevant sense.

The ‘relevant sense’ is, however, not the sense of traditional just war theory.
Because in just war theory the criterion of liability to attack is actively posing a
threat to others, it is simply not possible for that theory to acknowledge the
permissibility of any instance of preventive war. | believe that this is one of the
traditional theory’s many shortcomings. For there are, at least in principle and
probably in practice, conditionsin which preventive war would be just and perhaps
even morally required. Because the traditional theory of the just war cannot
recognise this, | believe we should reject the theory’s criterion of liability —which
would, in effect, beto reject the theory.

I will distinguish three types of case in which preventive attack may be just,
beginning with thetypeinwhich theliability of the person attacked ismost obvious,
and concluding with the type in which it is most contentious. My initial examples
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will be of preventive defence at theindividual level, but in at |east thefirst two cases
| will suggest that there can be parallelsat theinternational level.

CaseTypel

In some cases of individual preventive defence, the potential attacker commits an
initial offence that is not itself an actual attack, but offers compelling evidence that
there is a high probability that he will attack in the future. Consider, for example,
those battered women for whom preventive defence seems necessary because
retreat (that is, simply fleeing the threatening situation) is effectively impossible
because their husbands have credibly threatened to track them down and kill them if
they leave. Some lega theorists have argued that these women are entitled to a
justification of self-defence even if an attack is not imminent, because there is an
ongoing offence — namely, kidnapping or hostage-holding — that itself justifies a
lethal defensive response.1® On this view, the threat of future attack is no part of the
justification for defensive violence at thetime.

The idea that defensive killing may be justified by the captivity alone seems to
me to be right, though it is only part of the truth. In some cases of this sort, the
captivity may be sufficiently harmful or wrongful to justify self-defensive killing
on its own. But thisis not true in all such cases. Imagine a variant in which in two
days' time the husband will be shipped overseas for ayear’s tour of military duty.
Suppose he has ahistory of jealous ragesthat culminate in extreme violence, that he
is currently consumed by the delusion that his wife will be unfaithful while he is
away, that he is continuously drunk and increasingly menacing and verbally
abusive (he has threatened to beat her if she tries to leave the house), but has not
yet actually attacked her. The woman's captivity can last only two days. Yet,
although there is no imminent threat, she reasonably believes that her life is
seriously at risk.

Killing her husband would be a disproportionate response to the threat of being
held captive for only two days. So the captivity alone is insufficient to justify
killing. Yet | believe she could be justified in killing her husband while he slegps.
For killing is a proportionate response to the combined threats of continued
captivity and death; therefore, the non-imminent threat to her life contributesto the
justification for her act of killing, which would be an act of preventive defence as
well asan act of liberation. (In cases in which awoman’ s captivity isindefinite and
thus sufficient on its own to justify killing, the justification for killing is
overdetermined: killing is justified both to end the captivity and, independently, to
avert thethreat to her life))

The husband's actual offence of holding his wife captive triggers her right of
preventive defence. The initial offence makes him liable to defensive action, and
the two threats he poses — the immediate threat to continue to hold her captive and
the non-imminent threat to kill her — combine in gravity to make killing him a
proportionate response.
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Of course, not just any offence would be sufficient to trigger aright of preventive
defence. Theinitial offence must be of theright sort. If, in the intervals between his
fits of rage, the husband were entering false claims on hisincome tax returns, that
bit of wrongdoing would not be the right sort of offence to make him liable to
preventive defence. The kind of offence that would be sufficient to make the
husband liable to preventive defence must be one that can in principle justify
defensive action and that establishes the husband’ s responsibility now for arisk, or
an increased risk, of an unjust attack by him in the future. In the clearest case in
which a present offence establishes liability to preventive defence, the future threat
is, in effect, inherent in the present offence, in that the future attack would be part of
the same threatening segquence as the present offence, which therefore provides
evidence for and makes a causal contribution to the potentia future attack. In the
case of the battered wife, the husband' s holding her captiveitself puts her at greatly
increased risk of alethal attack by him in the future. It makes a causal contribution
to hisability to kill her in the future, and provides evidence for the lethal threat hein
fact poses.

Note that what | have offered is a characterisation of the connection between an
initial offence and athreat of future attack that is sufficient to make a person liable
to preventive defence. | suspect that what | have suggested as a sufficient condition
of liability to preventive defence may be a necessary condition as well. But some
may find it too stringent. | leave it an open question whether there might be aweaker
connection that would be sufficient for liability to preventive defence.

The parallel at theinternational level isthat acountry may beliableto preventive
attack or preventive war by virtue of having committed an offence that isitself of a
kind that can provide ajust cause for war and that creates or increases the risk that
the country will in the future conduct an unjust attack. Theinitial offence makesthe
country liable to preventive defence because it makes that country responsible for
wrongfully imposing arisk of unjust attack on its potential victims. It may well be
that theinitial offenceisnot onitsown sufficiently grave to make the resort to war a
proportionate response. But war may be proportionate to the combination of the
initial offence and thethreat of future aggression.

Suppose, for example, that in 2003 Iragq had possessed a formidable arsenal of
weapons of mass destruction (WMD), asthe Bush administration falsely claimed it
did. Its possession of those weaponswould have been wrongful; it would have been
aviolation of the ceasefire agreement that ended the Gulf War in 1991, and an act of
defiance of the legitimate authority of the UN. Such an offence could arguably have
been ajust cause for renewed war against Irag, though it isimplausible to suppose
that war would have been a necessary or proportionate response to the violation of
the ceasefire agreement, considered on its own. Iraq's wrongful possession of
WMD might, however, have also triggered aright of preventive defence on the part
of those countries that the weapons would have put at risk. The possession of illicit
weapons would have been an offence of the right type to establish Irag’ sliability to
preventive action, for the existence of the weapons would have been a causal
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condition of, aswell as serious evidence for, athreat of future unjust aggression by
Irag. But there were, of course, no such weapons; nor was there any good reason to
supposethey existed.*

Another actual case to which this form of reasoning might have been applied —
and with greater plausibility than in the case of the Iraq War —is actually a case of
pre-emptive rather than preventive war: namely, the Six Day War of 1967.1° It isat
least arguable that Egypt’'s closing of the Straits of Tiran, an international
waterway, to Israeli shipping was a belligerent act that violated Israel’ s rights and
therefore provided a just cause for war. Although war would not have been a
proportionate response to that act alone, it could be argued that that act made Egypt
liable to pre-emptive attack by virtue of its causal and evidential connection with a
threat of future unjust attack by Egypt. And war may well have been aproportionate
response to the blockade together with the threat of future attack.

Case Type2

A second type of case in which preventive defence may be permissible in relations
between individuals is that covered by the conspiracy laws. In the Paralysis Case,
for example, your enemy has carefully planned his strategy for killing you,
recording thedetailsin hisdiary. He hasengaged in action that istheinitial phase of
a planned sequence of co-ordinated acts intended to culminate in his killing you.
Not only does this action provide compelling evidence that there is a high
probability that he will attack you in the future, but it also, and at least equally
importantly, constitutes a basis for holding him liable to preventive defence. The
Paralysis Case, in short, isrelevantly different from the Future Killer Case, in which
the child has done nothing to make himself liable to preventive action.

It is, moreover, easy to imagine analogues of the Paralysis Case at the
international level — cases in which intelligence reveals an enemy’s strategic
planning for a surprise attack that can be averted by preventive action, but against
which there can be no effectivedefenceif it isallowed to occur. One actual case that
approximates this descriptionislsragl’ sdestruction of Iraq’ s Osirak nuclear reactor
in 1981. Although Irag claimed that the reactor was being built to generate
electricity, thiswasimplausible given that Iragq’ s vast oil reserves offered a cheaper
source of electrical power for the indefinite future. Moreover, after Iran had
unsuccessfully attempted to destroy the reactor in September of 1980, shortly after
the beginning of the Iran-rag War, an official newspaper in Baghdad had stated
that ‘the Iranian people should not fear the Iragi nuclear reactor which is not
intended to be used against Iran, but against the Zionist enemy’ .16 While Israel had
no reason to fear a particular attack at a specific time or for a specific reason, it did
have reason to fear that Irag, which, unlike various other Arab states, had refused to
sign the armistice agreementsin 1949 and therefore remained officially in a state of
war with Israel, would at some point use nuclear weapons against it, potentialy
annihilating both the state and its inhabitants. Iragq’s subsequent firing of missiles
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into Israeli population centres during the Gulf War, in which Isragl was not a
participant, offers retrospective confirmation of the rationality of Israel’s fear.
Because the reactor was soon to become active, after which it could not have been
attacked without a catastrophic release of radioactive materials, Israel reasonably
believed that if it did not act immediately, it would havelost itsonly realistic chance
to eliminate this threat to its own continued existence. It attacked the reactor on a
Sunday, when French engineers who were building the plant were absent, thereby
destroying it without causing casualties. It is, indeed, an important feature of this
example that there were no illegitimate human targets and thus no attacks, whether
intended or unintended, on the innocent. Although this preventive attack (which,
though technically an act of war, did not progress to full-scale war) was clearly
illegal and was universally condemned at the time, a very strong case can be made
that it was an instance of legitimate prevention.

CaseType3

I turn now to the third kind of case in which preventive defence at the individual
level may not be unjust. Supposethat, in avariant of the Paralysis Case, your enemy
has formulated no plans; he has done nothing other than to form the intention to kill
you once you are paralysed. But, as with so many fictional villains, he wants not
merely to kill you, but to prove to you that he can defeat you. He therefore wants
you to know that you are being defeated; so he notifiesyou of hisintention, and you
arecertain that heis not bluffing. In this case, thereisno attack, noimmediate threat
of attack, no preparatory action that initiates a threatening sequence, no actual
offence or wrongful action of any sort. All your enemy doesisto form theintention
tokill you at atimewhen you will be utterly defencel ess.

Intuitively, there seemsto be sufficient justification for preventive defencein this
case — even for preventive killing if killing your enemy is the only way you can
reliably prevent him from later killing you. But the justification does not seem to be
merely amatter of consegquences or self-preference. This does not seem to be acase
in which the constraint against killing the innocent is overridden by a claim of
necessity. Y our enemy isnot innocent in what must be the relevant sense. Although
he does not pose athreat —at |east in the sense deemed necessary for liability by just
war theory —and although he is not responsible for any act that establishes an unjust
threat to you, he cannot be considered innocent: that is, he cannot be regarded as
retaining hisfull moral immunity to attack. But if thisisright, it seems that merely
forming or having certain intentions can be a sufficient basis for moral liability to
attack.

Many will contend that we can evade thislatter claim by recognising that evenin
this case your enemy does something to threaten you: he communicates his
intention to kill you. Thisis precisely what we mean by one sense of ‘threaten’: to
issue athreat. But one can threaten in this sense without posing athreat (whenone's
threat isabluff), and it isposing athreat that is considered necessary for liability by
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just war theory. (I believe, by contrast, that bluffs, too, may be abasis for liability,
but that is another topic.1”) I believe that in this variant of the Paralysis Case, your
enemy’s act of revealing his intention adds nothing of moral significance to his
merely having it, other than providing evidence of its existence. The significance of
hisrevealing hisintention, in short, ismerely evidential.

| believe, therefore, that the mere formation and retention of a certain intention —
both of which are mental acts — can be a sufficient basis for moral liability to
preventive action. This should not be an atogether surprising or mysterious claim,
since mental actsand mental states are considered crucially relevant to responsibility
and liability, both in the law and in commonsense morality. It is, however, an
unorthodox claim, at least in domestic and international law, whereintention aloneis
not abasis of criminal liability, and in mainstream just war theory, where an actual
attack or imminent threat of attack is necessary for liability to defensive force. (In
Catholic moral theory, which isthe principal historical source of just war theory, the
formation or possession of certain intentions can be morally wrong independently of
any action that may issue from them. But | am unaware of any endorsement by
Catholic theorists of theideathat the formation or possession of awrongful intention
can itself make a person non-innocent in the relevant sense — that is, liable to
defensiveforce.) The claim, suggested by the modified Paralysis Case, that intention
alone can be a basis for liability to preventive defence, challenges the orthodox
assumption that some kind of act —an overt act, not just a mental act — is necessary
for aperson to be non-innocent, or morally liableto defensiveforce.

In the previous section on justice, | asserted that the criterion for liability to force
or violence in war is responsibility for an unjust threat or for some other grievance
that provides a just cause for war. But the conclusion | have drawn from the
modified Paralysis Case seems doubtfully compatible with that claim. For what can
someone who as yet has done nothing more than to form an intention to conduct an
unjust attack in the future be responsible for?

The answer is that your enemy in the modified Paralysis Case is moraly
responsible for a threat to your life. This is a weaker sense of ‘threat’ than that
recognised by traditional just war theory, which understands ‘ posing athreat’ as, in
effect, equivalent to ‘being a combatant’ or having combatant status. It is clear,
however, that your enemy’s forming the intention to kill you significantly affects
the objective probability of your being unjustly killed in the near future. So what
your enemy ismorally responsible for now isyour being at greatly increased risk of
being unjustly killed (by him) in the near future. Y ou therefore face an unavoidable
choiceimposed on you by hismental act: either you must kill him now, or you must
remain exposed to ahigh risk of hiswrongfully killing you. Because your enemy is
morally responsible for the existence of this state of affairs, it can be permissible, as
amatter of justice, to kill him to eliminate the risk of hiskilling you, provided that
therisk issufficiently high to makekilling a proportionate response.

Perhaps surprisingly, then, reflection on the three foregoing types of case seems
to re-establish the suggestion | made at the end of the section on jus ad bellum, but
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challenged in the section on justice, that the fundamental objection to preventive
defence and, by implication, preventive war is not that it necessarily targets the
innocent, but that, in practice, matters of evidence and probability are virtually
never such that the effort at justification can succeed. For example, because
intentions are private and not directly accessible to others, the evidence for the
presence of a wrongful intention in another person is always fallible and
contentious, and is almost always insufficiently conclusive to provide an adequate
basisfor preventive action. If we possessed an intentionometer that would infallibly
detect other peopl€' s intentions and gauge their strength, the moral and legal status
of preventive defence would be profoundly different.

These epistemological and evidential problems are greatly exacerbated when we
move from relations between individuals to relations between states, nations or
other collectives. In our casesinvolving individuals—the Future Killer Case and the
two variants of the Paralysis Case — there are various quite reliable forms of
evidence of future attack: evidence of a powerful genetic predisposition, overheard
conversations, diary entries, overt threats uttered by a person whose character is
well understood. In all three cases, the apparent threat is posed by a single
individual whose future action can be predicted with reasonable confidence on the
basis of these sorts of evidence. In the case of states, by contrast, there are usually
numerous individuals in positions of power and authority whose values, goals,
interests and intentions may conflict. And each islikely to be subject to potentially
conflicting pressures and constraints from a variety of different institutions and
congtituencies. In these conditions, how reliable can even the best forms of
evidence be in predicting outcomes that will be determined by the complex
interactions of so many forces? To answer this question, look back at last year's
newspapers, or even last month’s, and calculate the ratio of correct to incorrect
predictions about the behaviour of states. The results will not be very encouraging
to the belief that evidence of future aggression can be sufficiently compelling to
justify action so grave asthe initiation of war.

TheLiability of Unmobilised Military Personnel

I will conclude by noting one further difference between preventive defence by one
individual against another and preventive war. | have conceded that the former can
in principle be discriminate, even in the absence of any overt offence by the target.
Itispossible, though not likely, that an individual may beliableto preventive action
and that others can know this, even when theindividual isnot yet guilty of any overt
wrongful action. In practice, however, therisk is high that what seems to the agent
to be preventive defence will not in fact be defensive at all — because the person
attacked did not in fact pose athreat, at least not of the kind perceived — so that the
attack will be objectively unjust. In the case of preventive war, there is a further
problem. Not only is there a grave risk of misperception or other error, but even
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when afuture threat is correctly perceived, it may be impossible to target those, or
only those, who are morally responsible for the risks that ostensibly justify
preventive action. For when unjust aggression is only at the planning stage, those
who would later implement the plans — the military personnel who would do the
actual fighting, launch the weapons and so on — may have done nothing to increase
the risks to others relative to what those risks were before the plans for aggression
were conceived. They might not as yet even have knowledge of the plans. Y et these
arethe people who would have to be targeted in a preventive war. For the planners—
usualy political leaders and high-ranking military officers — are not normally
feasible or, for reasons of a pragmatic nature, suitabletargetsfor preventive military
attack. (An attack on a country’s political leadership would be likely to be
counterproductive and would also threaten to undermine respect for the useful
convention prohibiting political assassination.) Most of the people who would be
targeted in apreventive war would, therefore, have amoral status analogous to that
of the boy with a genetic predisposition to murder. They would be people who
would be likely to participatein an unjust attack in the future, but who would as yet
have done nothing — not even form awrongful intention —to makethemselvesliable
to attack. And, as| noted earlier, there would be some of whom it would not even be
true that they would have later participated in the aggression. So many, or even
most, of the people targeted would be, as Walzer says, people engaged in wholly
legitimate activities.

Thus, while preventive war could in principle be discriminate and therefore not
unjust, in practice it is far more likely than preventive defence at the individual
level to require deliberate attacks on people known to be innocent in the sense that
they have done nothing to make themselves liable to attack. In practice, therefore,
the considerations favouring preventive war will have to be sufficiently strong to
override the constraint against intentionally attacking the innocent in order for
preventive war to be justified. If this is right, my earlier claim still stands. the
presumption against the permissibility of preventive war is, in practice, extremely
strong. And since, for reasons given earlier, considerations of consequences usually
oppose rather than favour preventive war, it follows that the burden of justification
canrarely be met.

This conclusion might be challenged by seeking to extend the grounds for
liahility to attack even further. It might be argued that the military personnel who
would be attacked in a preventive war are liable to attack by virtue of its being true
of them that they will engagein unjust aggression if ordered to by their superiors.

The problem with this suggestion arises from the fact that liability to attack is
necessarily a consequence (though not a causal consequence) of a person’s having
done something, even if the action is only menta (as in the modified Paralysis
Case). So the challenge is to identify something that such people have done that
makesthem liable. It could, perhaps, be suggested that most of them will, as part of
what is involved in being in the military, have formed — forgive the jargon — a
dispositional, conditional, wrongful intention: that is, they will have made
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themselves disposed to participate in any war, whether just or unjust, that they are
ordered to participate in. But the idea that persons make themselves liable to
preventive attack now simply by virtue of being disposed to obey an order to act
unjustly is clearly far too permissive. Virtualy all soldiers at al times have been
strongly disposed to obey orders to go to war irrespective of whether the war has
been just or unjust. Indeed, as Stanley Milgram’ s experimentsin the 1960s showed,
most people are strongly disposed to obey an order to inflict unjust harm on others,
provided that the order is issued by someone they perceive to be a legitimate
authority.’® We should not conclude that most people are therefore liable to
preventive defence.

A more promising defence of preventive war appeals to the claim that by
voluntarily enlisting in the military, even those soldiers who are presently
unmobilised have acted in away that conditionally commits them to obey ordersto
participate in a future unjust attack. This act, it might be argued, is sufficient to
makethem liable now, if therewill in fact be such an attack unlessit isforestalled by
preventive action.

This view has considerable plausibility. The prior action of these unmobilised
soldiers cannot, of course, make them responsible for an unjust threat when in fact
thereis no threat; but as soon astheir government beginsto plan an unjust attack or
unjust war, athreat arisesto which the soldiers' prior voluntary act of enlisting now
makes a substantial contribution. By having enlisted, they now share responsibility
for the unjust threat their country poses, even if they are at present entirely unaware
of their government’ s plans.

Let us assume for the sake of argument that this is true, and that merely by
enlisting, soldiers can in principle be liable to preventive attack. This leaves open
the status of those who were conscripted. It can, of course, be argued that even by
alowing themselves to be conscripted, they share in the responsibility for any
unjust threat their government poses. Thereis, again, some plausibility to this, but it
also helpsto bring out the fact that responsibility is a matter of degree. Conscripts
who have no ideathat their government is planning to initiate an unjust war surely
bear very little responsibility for the threat their country poses to the potential
victims of their government’s planned action. If the degree of a person’s liability
varies with the degree of his responsibility, then unmobilised conscripted soldiers
bear only avery low degree of liability to attack. What this meansin practiceis that
the proportionality requirement with respect to a preventive attack against them
must be very stringent indeed.

There is, moreover, a further question about the status of those in the military,
whether enlisted personnel or conscripts, who will haveleft the military by thetime
that any planned unjust action by their country would occur. It is hard to see how
they could be responsible now for a potential attack in which they would have no
part.

Even, therefore, if we grant the controversial assumption that unmobilised
soldiers may be liable to attack simply by virtue of having become part of the
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military, it still seemsthat preventive war inevitably involvesintended attacks both
on people whose degree of liability to attack is very low and on those who bear no
liability at al and thus are innocent in the relevant sense. If the assumptionisfalse,
most of those attacked in a preventive war will be innocent. In order for the moral
constraint against deliberately attacking the innocent to be overridden, the
consequences of failing to go to war would, when considered impartially, haveto be
disastrous. If my earlier claim that considerations of consequencesgenerally oppose
rather than favour preventive war is correct, the burden of justification for
preventive war will in practice be very difficult —though not impossible—to meet.
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unavoidable choice: either harm Y in self-defence, or alow himself to be harmed. |
believe that even if Y isnot justified in posing athreat to X but is merely excused, itis
nevertheless X who bears primary responsibility for the fact that either X or Y must be
harmed. Because of this, X is not permitted to act in self-defence (unless, perhaps, Y's
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suffer those harms made likely by his own wrongful action. (If Y'saction iswrongful —
though excused — because he in fact faced no real threat, it is possible that X might be
permitted to force him to share the harm made inevitable by their combined wrongful
action. But the greater share of the harm should still go to X because of his greater
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